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IN THE COURT OF APPEAL, SUPREME COURT OF WESTERN AUSTRALIA

MOOT 1 of 2008
BETWEEN

PKS DISTRIBUTORS (AUSTRALIA) PTY LTD
Appellant

and

LARCH ORIGINAL OCCUPATIONAL TECHNOLOGY LIMITED
Respondent

APPELLANT’S OUTLINE OF SUBMISSIONS

(A) SUMMARY OF THE FACTS 

1. The Respondent manufactured a hand-held computerised diary called the Delphic organiser in the United States and the Appellant began negotiations to distribute the product in Australia and New Zealand.

2. In June 2006 the Respondent represented to the Appellant that “US Manufacture was the “bedrock” of the company’s success with the Delphic organiser” and that the Respondent “happily replaced any defective Delphic organiser returned to it”.

3. In August 2006, the parties concluded an agreement under which the Appellant undertook to distribute the Delphic organiser in Australia and New Zealand.

4. However, in early 2007 the Respondent contracted with a New Zealand company to manufacture the product under license and supply the Appellant a New Zealand made product.

5. The New Zealand product was significantly less reliable than the original product and the Appellant demanded that the Respondent supply only the US-manufactured product and give credit for the organisers returned within warranty.

6. The Respondent subsequently terminated the agreement under Clause 17.

7. The Appellant brought an action in the Supreme Court of Western Australia alleging terms should be implied into the contract, but the action was dismissed by Dunlop J and is now appealed to the Court of Appeal.

(B) APPELLANT’S SUBMISSIONS

1. Parol evidence of the June 2006 pre-contractual discussions is admissible for the purposes of illuminating the surrounding circumstances of the contract.

2. A term should be implied into the contract that the product supplied under the distribution agreement would be US-manufactured.

3. A term should be implied into the contract that the Appellant could return any product found to be defective within warranty to the Respondent for full credit.

THE ABOVE SUBMISSIONS ARE SUPPORTED AS FOLLOWS:

Submission One

1. Parol evidence of the June 2006 pre-contractual discussions is admissible for the purposes of illuminating the surrounding circumstances of the contract.

1.1 Extrinsic evidence of pre-contractual discussions is admissible for the purposes of illuminating the objective background or surrounding circumstances in which the contract came into existence.


Codelfa Construction Pty Ltd v State Rail Authority of NSW (1982) 149 CLR 337 at 352 per Mason J.


Spunwill Pty Ltd v BAB Pty Ltd (1994) 36 NSWLR 290 at 299.

1.2 Thus, evidence that the parties have contracted on the basis of a common assumption but have not included a provision to the same effect is admissible.


Codelfa Construction Pty Ltd v State Rail Authority of NSW (1982) 149 CLR 337 at 354 per Mason J.

1.3 In the instant case, evidence that the parties contracted on the basis of a common assumption that the product referred to in the agreement was the US-manufactured product is admissible.

1.4 Further, evidence that the parties contracted on the basis of a common assumption that the Respondent would replace defective products within warranty is also admissible. 

Submission Two

2. A term should be implied into the contract that the product supplied under the distribution agreement would be the US-manufactured product.

2.1 The implication of terms ad hoc into a written agreement must meet the five requirements laid down in BP Refinery (Westernport) Pty Ltd v Hastings Shire Council (1977) 180 CLR 266:

2.1.1 It must be reasonable and equitable.

2.1.2 It must be necessary to give business efficacy to the contract so that no term will be implied if the contract is effective without it. 

2.1.3 It must be so obvious that it goes without saying.

2.1.4 It must be capable of clear expression.

2.1.5 It must not contradict any express term.

BP Refinery (Westernport) Pty Ltd v Hastings Shire Council (1977) CLR 266 at 283 per Lord Simon of Glaisdale.
Codelfa Constructions Pty Ltd v State Rail Authority of NSW (1982) 149 CLR 337 at 347 per Mason J.

2.2 A term requiring that the product supplied under the distribution agreement be manufactured in the United States meets these requirements.

2.2.1 The term operates reasonably and equitably between the parties as they had entered the contract on the basis that the Appellant would distribute the US-manufactured product.

2.2.2 The term is necessary to make the agreement effective in a business sense and prevent the Respondent from acting to undermine the understanding of the parties by exploiting a gap in the contract.

Renard Constructions (ME) Pty Ltd v Minister for Public Works (1992) 26 NSWLR 234 at 257-258 per Priestly JA.

2.2.3 The term is so obvious it goes without saying.  Had the “officious bystander” suggested the parties include such a term they would have dismissed it as obvious that the product referred to in the agreement was the US product since this was the only product in existence at that time.

2.2.4 The term is capable of clear expression.

2.2.5 The term does not contradict any express terms in the written agreement, and, in particular, is consistent with Clause 15.

2.3 A term should be implied into the contract that the product supplied under the distribution agreement would be manufactured in the United States.

Submission Three

3. A term should be implied into the contract that the Appellant could return any product found to be defective within warranty to the Respondent for full credit.

3.1 This term must also satisfy the BP Refinery (Westernport) Pty Ltd v Hastings Shire Council (1977) 180 CLR 266 test for the implication of terms ad hoc into a written agreement.

3.2 The purported term meets the five requirements enunciated in BP Refinery (Westernport) Pty Ltd v Hastings Shire Council (1977) 180 CLR 266.

3.2.1 The term operates reasonably and equitably between the parties as they had entered the contract on the basis that the Respondent took full responsibility for the replacement of defective products.

3.2.2 The term is necessary to make the agreement effective in a business sense.

Renard Constructions (ME) Pty Ltd v Minister for Public Works (1992) 26 NSWLR 234 at 257-258 per Priestly JA.

3.2.3 The term is so obvious it goes without saying and it was simply assumed by the parties that the Respondent would replace defective products within warranty.

3.2.4 The term is capable of clear expression.

3.2.5 The term does not contradict any express terms in the written agreement as there is no term in the written agreement that purports to deal with the question. 

3.3 Thus, a term should be implied into the contract that defective products found to be defective within warranty could be returned by the Appellant to the Respondent for a full credit.

On the basis of the above submissions, counsel for the Appellant respectfully requests an Order of the Court upholding the first ground of appeal, and reversing the order of the trial judge.

DATED this 7th day of April 2008
Quintus Hortensius Flaccus

Senior Counsel for the Appellant.

IN THE COURT OF APPEAL, SUPREME COURT OF WESTERN AUSTRALIA

MOOT 1 of 2008
BETWEEN

PKS DISTRIBUTORS (AUSTRALIA) PTY LTD
Appellant

and

LARCH ORIGINAL OCCUPATIONAL TECHNOLOGY LIMITED
Respondent

RESPONDENT’S OUTLINE OF SUBMISSIONS

(A) Summary of the Facts

1. The Respondent manufactures a computerised diary called the Delphic organiser.

2. On 11 August 2006, the Respondent entered into a distribution agreement with the Appellant to distribute the Delphic organiser.

3. The distribution agreement was negotiated between June and August 2006. It was subject to a number of drafts, and solicitors advised both the Appellant and the Respondent.

4. At the time the distribution agreement was concluded, the Respondent only manufactured the Delphic organiser at its factory in the United States.

5. In June 2006, the Respondent told the Appellant that the Delphic organiser’s success was based on its manufacture in the United States and that since the rate of defective products was minimal, the Respondent happily replaced defective products returned to it.

6. Clause 10 of the distribution agreement provided: “LOOT hereby grants to PKS the exclusive right to distribute the Delphic organiser and all associated products for a period of 15 years within the Commonwealth of Australia and New Zealand.”

7. Clause 13 of the distribution agreement provided: “LOOT will supply to the order of PKS up to 10, 000 Delphic organisers per calendar month and such associated products as are ordered by PKS.”

8. Clause 15 of the distribution agreement provided: “Nothing in this agreement shall derogate from the proprietary rights of LOOT to the design and manufacture of the Delphic organiser and its associated products and LOOT hereby reserves all of its rights to direct the process of manufacture of the Delphic organiser wherever such manufacture is undertaken.”

9. Clause 17 of the distribution agreement provided: “This distribution agreement may be terminated by the Board for the time being of LOOT for incompetence, unsuitability as a distributor, neglect of distribution services or for any other cause which, in the opinion of the Board for the time being of LOOT, justifies such action.”

10. The distribution agreement did not otherwise provide for the return of defective units within warrant to the Respondent, nor does it refer to the place of manufacture of the Delphic organiser.

11. The Respondent supplied the Delphic organiser to the Appellant from September 2006 until September 2007.

12. The Delphic organiser was marketed as a product designed and manufactured in the United States. Less than 1% of the Delphic organisers sold required replacement. The Appellant took responsibility for such replacements.

13. In early 2007, the Respondent contracted with a New Zealand company to manufacture the Delphic organiser under licence.

14. From early 2007 until September 2007, the products supplied to the Appellant were made in New Zealand and stamped to that effect. 5% of these units were defective and required replacement under warranty.

15. The Appellant complained to the Respondent that it had not agreed to distribute products not manufactured by the Respondent in the United States, and also sought credit for Delphic organisers replaced under warranty.

16. The Respondent replied that it was entitled to manufacture the Delphic organiser wherever it chose and refused to give credit for organisers replaced under warranty on the basis that the Appellant had taken this risk by entering the distribution agreement.

17. In July 2007, the Appellant indicated that it would deduct half the unit cost of each Delphic organiser replaced under warranty from payments otherwise due to the Respondent.

18. In August 2007, the Respondent gave notice that the distribution agreement was terminated and in September 2007 ceased to supply the Delphic organiser to the Respondent.

(B) Submissions

1. The distribution agreement constituted the complete record of the contract between the Appellant and the Respondent.

2. It was not an implied term of the distribution agreement that:

a. the goods supplied under the distribution agreement would be manufactured at the LOOT factory in the United States; or

b. any Delphic product found to be defective within warranty could be returned by PKS for full credit.

The above submissions are supported as follows:

Submission 1

1.1 There is a prima facie presumption that a written document constitutes the complete record of a contract.

Gordon v Macgregor (1909) 8 CLR 316; 323 per Isaacs J.
1.2 The parties may establish that a written document does not constitute the complete record of the contract by adducing evidence that it was not intended to be the record of the contract or by showing fraud or mistake.

Gordon v Macgregor (1909) 8 CLR 316; 319-20 per Griffith CJ; 322 per O’Conner J; 324 per Isaacs J.
1.3 There is no evidence of fraud or mistake, or that the written distribution agreement was not intended to be the record of the contract and, accordingly, the written distribution agreement is presumed to constitute the complete record of the contract between the Appellant and the Respondent.

Submission 2

2.1 For a term to be implied in fact into a contract that is reduced to a complete written form, the term must be reasonable and equitable.

BP Refinery (Westernport) Pty Ltd v Shire of Hastings (1977) 180 CLR 266; 283, 284 per Lord Simon of Glaisdale, Viscount Dilhorne and Lord Keith of Kinkel.

Codelfa Construction Pty Ltd v State Rail Authority of NSW (1992) 149 CLR 337; 344 per Stephen J; 347 per Mason J; 392 per Wilson J; 404, 406 per Brennan J.

Hospital Products Limited v United States Surgical Corporation (1984) 156 CLR 41; 65-6 per Gibbs CJ; 95 per Mason J; 117-8 per Wilson J; 121 per Deane J; 139 per Dawson J.

Byrne and Frew v Australian Airlines Ltd (1995) 185 CLR 410; 422 per Brennan CJ, Dawson and Toohey JJ; 441-2 per McHugh and Gummow JJ.
2.1.1 An implied term providing that the goods supplied under the distribution agreement would be manufactured at the LOOT factory in the United States is not reasonable and equitable.

2.1.2 An implied term providing that any Delphic product found to be defective within warranty could be returned by PKS for full credit is not reasonable and equitable.

2.2 For a term to be implied in fact into a contract that is reduced to a complete written form, the term must be necessary to give business efficacy to the contract, such that no term will be implied if the contract is effective without it.

BP Refinery (Westernport) Pty Ltd v Shire of Hastings (1977) 180 CLR 266; 283 per Lord Simon of Glaisdale, Viscount Dilhorne and Lord Keith of Kinkel.

Codelfa Construction Pty Ltd v State Rail Authority of NSW (1992) 149 CLR 337; 344 per Stephen J; 347 per Mason J; 392 per Wilson J; 404-5 per Brennan J.

Hospital Products Limited v United States Surgical Corporation (1984) 156 CLR 41; 65-6 per Gibbs CJ; 95 per Mason J; 117-8 per Wilson J; 121 per Deane J; 139 per Dawson J.

Byrne and Frew v Australian Airlines Ltd (1995) 185 CLR 410; 422 per Brennan CJ; Dawson and Toohey JJ; 441-2, 453 per McHugh and Gummow JJ.

2.2.1 An implied term providing that the goods supplied under the distribution agreement would be manufactured at the LOOT factory in the United States is not necessary to give business efficacy to the distribution agreement, and the distribution agreement is effective without it.

2.2.2 An implied term providing that any Delphic product found to be defective within warranty could be returned by PKS for full credit is not necessary to give business efficacy to the distribution agreement, and the distribution agreement is effective without it.

2.3 For a term to be implied in fact into a contract that is reduced to a complete written form, the term must be so obvious that “it goes without saying”.

BP Refinery (Westernport) Pty Ltd v Shire of Hastings (1977) 180 CLR 266; 283, 285 per Lord Simon of Glaisdale, Viscount Dilhorne and Lord Keith of Kinkel.

Codelfa Construction Pty Ltd v State Rail Authority of NSW (1992) 149 CLR 337; 344 per Stephen J; 347, 355-6 per Mason J; 392 per Wilson J; 404-5 per Brennan J.

Hospital Products Limited v United States Surgical Corporation (1984) 156 CLR 41; 65-6 per Gibbs CJ; 95 per Mason J; 117-8 per Wilson J; 121 per Deane J; 139 per Dawson J.

Byrne and Frew v Australian Airlines Ltd (1995) 185 CLR 410; 422 per Brennan CJ; Dawson and Toohey JJ; 441-2 per McHugh and Gummow JJ.
2.3.1 An implied term providing that the goods supplied under the distribution agreement would be manufactured at the LOOT factory in the United States is not so obvious that “it goes without saying”.

2.3.2 An implied term providing that any Delphic product found to be defective within warranty could be returned by PKS for full credit is not so obvious that “it goes without saying”.

2.4 For a term to be implied in fact into a contract that is reduced to a complete written form, the term must be capable of clear expression.

BP Refinery (Westernport) Pty Ltd v Shire of Hastings (1977) 180 CLR 266; 283 per Lord Simon of Glaisdale, Viscount Dilhorne and Lord Keith of Kinkel.

Codelfa Construction Pty Ltd v State Rail Authority of NSW (1992) 149 CLR 337; 344 per Stephen J; 347 per Mason J; 392 per Wilson J; 404 per Brennan J.

Hospital Products Limited v United States Surgical Corporation (1984) 156 CLR 41; 65-6 per Gibbs CJ; 95 per Mason J; 117-8 per Wilson J; 121 per Deane J; 139 per Dawson J.

Byrne and Frew v Australian Airlines Ltd (1995) 185 CLR 410; 422 per Brennan CJ; Dawson and Toohey JJ; 441-2 per McHugh and Gummow JJ.
2.4.1 An implied term providing that any Delphic product found to be defective within warranty could be returned by PKS for full credit is not capable of clear expression.

2.5 For a term to be implied in fact into a contract that is reduced to a complete written form, the term must not contradict any express term of the contract.

BP Refinery (Westernport) Pty Ltd v Shire of Hastings (1977) 180 CLR 266; 283 per Lord Simon of Glaisdale, Viscount Dilhorne and Lord Keith of Kinkel.

Codelfa Construction Pty Ltd v State Rail Authority of NSW (1992) 149 CLR 337; 344 per Stephen J; 347 per Mason J; 392 per Wilson J; 404, 406 per Brennan J.

Hospital Products Limited v United States Surgical Corporation (1984) 156 CLR 41; 65-6 per Gibbs CJ; 95 per Mason J; 117-8 per Wilson J; 121 per Deane J; 139 per Dawson J.

Byrne and Frew v Australian Airlines Ltd (1995) 185 CLR 410; 422 per Brennan CJ; Dawson and Toohey JJ; 441-2 per McHugh and Gummow JJ.
2.5.1 An implied term providing that the goods supplied under the distribution agreement would be manufactured at the LOOT factory in the United States contradicts Clause 15 of the distribution agreement.

On the basis of the above submissions, Senior Counsel for the Respondent respectfully requests that the Court of Appeal dismiss the appeal from the judgment of Dunlop J.

DATED this   7th  day of    April    2008.

____________________________

Marcus Tullius Cicero

Senior Counsel for the Respondent
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